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HEALTH, SAFETY AND CIVIL LIABILITY (CHILDREN IN SCHOOLS  
AND CHILD CARE SERVICES) BILL 2010 

Second Reading 

Resumed from an earlier stage of the sitting. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [5.07 pm]: Earlier, I was 
saying that I thought this legislation was very useful for both parents and staff working at schools and in 
childcare situations. This bill will provide relief for parents because for a lot of parents whose child has a severe 
allergy, it is quite a stressful situation, and not knowing how it will be handled in a school or childcare situation 
just adds to that stress of how these things are managed, and also, perhaps, adds to a reluctance to allow children 
to participate in certain activities in a school or care environment, if parents do not know whether the appropriate 
medicine or remedy can be made available. I know that in my case, with my daughter, we were sometimes 
reluctant to send her on some school excursions if we thought she might have had a potential to be exposed to a 
bee sting or some other insect bite. Last year she went on her first field trip for an extended period for her 
university study in geology and had to go to the back of somewhere up near Sandstone, right out in the bush. 
Even though she is older, we still had to make sure that she had a current EpiPen and that the people who were 
travelling with her, in a group of three or four, knew exactly what to do with it if she was stung; it is not 
necessarily an easy process. It is an ongoing issue; for some reason people are becoming more and more allergic 
to a range of things and we are having to deal with it. I think that this bill will provide that surety and protection, 
which I think is a very positive move. I hope that at some point we seek to extend this protection to staff into 
ordinary workplaces as well, because I know that for a lot of people, even as they become adults, the potential to 
have an anaphylactic experience can continue. Sadly, that support is not always there. Although we have been 
fortunate not to have any child deaths as a result of anaphylaxis in Western Australia, a number of deaths have 
occurred in the eastern states where the remedy could not be provided in the form of an EpiPen or another 
solution. I note that Hon Sue Ellery was surfing the web at the beginning of my speech to see what information 
on anaphylaxis the Department for Communities has. Unfortunately, it is not possible to access that information 
on the department’s website. The relevant minister might want to take up that issue with her department. I am 
sure it has a policy that one hopes will be made available for members of the public to read.  

I conclude by saying that this bill is a very positive step forward and will provide great relief to both staff and 
parents and, hopefully—something we all want to see—prevent the potential for a fatality to occur in childcare 
or schooling arrangements.  

HON LINDA SAVAGE (East Metropolitan) [5.10 pm]: I will speak briefly in support of the Health, Safety 
and Civil Liability (Children in Schools and Child Care Services) Bill because several members have already 
spoken and very eloquently covered the detail of the bill and provided a lot of other useful information about this 
issue. I have had an opportunity to look at the very thorough report of the expert working committee of 
September 2007 and I must say that it was interesting to read that anaphylaxis is uncommon but not rare. 
Looking back on when my own children were at school, which is obviously quite some time ago, I remember 
noticing that there were more schoolchildren suffering from asthma. When I was growing up it was something 
very few children I knew had. Similarly, when my children were at school I became somewhat aware of 
allergies, but it is only in very recent years that I have become aware that schools are asking parents not to send 
in their lunch boxes anything that contains nuts. In fact, when cakes were made for a cake stall parents were 
asked to refrain from including nuts in the cakes. I recall that one of my children brought home a note asking us 
to list the ingredients in the food. That was the extent to which steps were being taken to identify what may be in 
food due to the number of children suffering from allergies.  

The expert working committee report is reassuring in that, although admissions to Princess Margaret Hospital for 
Children have doubled in the past four years, there have not been any deaths among children. Of course, the fact 
that the incidence is increasing at that rate is itself a cause for concern. I am pleased to hear that more research is 
being done. No doubt, given the increase of the incidence among children, hopefully, increasing insight will be 
gained into what is in the environment that we have created for our children that is leading to this increase.  

The bill is very important in a number of aspects, particularly in the amendments to the Civil Liability Act 2002, 
because it will provide staff members of schools and childcare services with additional protection from civil 
liability in circumstances in which the staff member, in good faith, treats a child or student who is experiencing 
an anaphylactic reaction. Members may recall that last year I spoke at length about education assistants and the 
many tasks they take on, as do teachers and other staff in schools. The operation of this bill will add another 
responsibility that a number of school staff will have to take on. It is therefore worth reiterating what I said last 
year when I said that it is discouraging that some categories of workers, such as teachers and education 
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assistants, who, considering the enormity of their responsibilities—some of which, as we have discussed this 
evening, go to life or death issues—remain so poorly paid.  

I attended a very useful briefing on this bill today. One of the issues raised was the amendment that will put the 
onus on parents to update a school with helpful information on their children, as we would no doubt expect 
parents to do. I noted in that briefing that it is obviously not something that can be enforced; there are no 
penalties. I expect schools will respond—I will be interested to hear from the minister—by way of sending out 
literature or notices to parents with perhaps some prompting to update that information, along with other 
information parents are often asked to provide. Asthma, of course, is an issue that most of us are familiar with 
because certainly over the past 15 or 20 years it has become quite routine to ask whether a child needs an inhaler. 
I will be interested to hear how that will be dealt with in practice.  

Finally, I will talk about training staff members. Hon Sue Ellery referred to the percentage of schools that have 
received training, which I understand is provided by community health nurses. I am interested to know how 
many people within a school or childcare centre need to be trained for, say, each 100 students. Hypothetically, if 
five people were trained in a school population of 200 students, on any day one trained person could be away or 
on an excursion. I am wondering how the practicalities could be addressed to ensure that an adequate number of 
people are trained and available. Given that anaphylaxis is an uncommon event, how will that level of training be 
maintained? Hon Kate Doust, obviously speaking from personal experience, indicated that using an EpiPen is 
not as simple as it is sometimes depicted on television of someone picking up an EpiPen and jabbing it in the 
victim’s arm. It involves a learning process. I understand that the training takes about an hour and a half. I 
assume that is because other related first aid is needed to deal simultaneously with someone having an 
anaphylactic fit and a reaction to the EpiPen. That detail of the number of people trained in, say, each 100 
students in a school population is something I am interested to hear about. I think it goes to the practicality of 
how this legislation will operate, which, I must say, is extremely welcome. I say that in the spirit of helping to 
flesh out that information. Thank you.  

HON HELEN MORTON (East Metropolitan — Minister for Mental Health) [5.20 pm] — in reply: I start 
by thanking everybody for their support of the Health, Safety and Civil Liability (Children in Schools and Child 
Care Services) Bill 2010. Everybody has clearly indicated why this is such a very important piece of 
legislation—be it from personal experience or for the number of children this legislation will obviously benefit. 

Members understand that the severity of and the short time frame in which people have to take action after an 
anaphylactic episode are telling reasons for this important legislation. The non-reaction or inappropriate reaction 
of an appropriate person to an anaphylactic episode could be quite serious and even life threatening. Hon Sue 
Ellery commented that at the moment the literature indicates that about one in 70 children will have a reaction to 
peanuts and that at any time in Western Australian schools we have 20 children who are allergic or likely to be 
allergic in some way to peanuts. I am not talking about the range of allergies that they might have. 

My involvement in this legislation is quite specific. I will touch on some of the broader recommendations from 
the report and will, along with everybody else, acknowledge the work of the people who undertook to produce 
the report titled, “Anaphylaxis: Meeting The Challenge For Western Australian Children: Report Of The Review 
By The Western Australian Anaphylaxis Expert Working Committee”. I will not go over the key objectives of 
the report because members are obviously very aware of the report and its contents.  

An objective of this legislation is to ensure that information about any change is provided to schools; that is, 
parents have a responsibility to bring to the attention of the school not only information about their child’s 
allergy status, but also any change in their allergy status. A second key objective is to ensure that children 
receive timely and appropriate treatment even when there has been no consent by parents or guardians to that 
treatment being provided. Clearly, we understand why it is important to be able to do that. Finally, a key 
objective is that staff members of a school or childcare service will be protected from civil liability so long as 
they treat in good faith the child or student who has experienced an anaphylactic reaction.  

The other important message in this legislation is that there is no downside to a teacher or an appropriate person 
providing treatment for an anaphylactic event, even if the child has not experienced such an event. Staff must 
feel comforted by the fact that if they suspect an anaphylactic episode or have had good reason to assess that 
there has been an anaphylactic episode, they can straightaway provide treatment.  

Members have raised a number of issues and I will go over some of those. However, I will now say that the 
legislation makes clear that a staff member of a school or a childcare service is protected from civil liability 
when they undertake treatment in good faith, and without recklessness administer medication to a child in a 
responsible manner. The only legislated exclusion to that protection in this bill is, appropriately, when the staff 
member administering the treatment is intoxicated and that intoxification is self-induced.  
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I will move on to some of the more specific details. I do not know whether I will provide all the information 
members want, but I have quite a lot here. The report recommended that community awareness of anaphylaxis 
management needs to be raised. The management implementation group has made progress in raising the 
awareness of anaphylaxis in schools and childcare services by distributing anaphylaxis resource kits. The kits 
contain a CD on allergy management, fact sheets, a trainer auto adrenaline injector—commonly known as the 
EpiPen, and the anaphylaxis management guidelines. That information is available in these resource kits and on 
the Department of Health website, which I think Hon Sue Ellery said that she had accessed information from. 
Making sure that information is linked between agencies will be achieved by making sure that appropriate 
liaison is taking place between agencies.  

Training between January 2010 and December 2010: members opposite were quite right in the percentage 
figures they provided when they said 54 per cent of schools had now received training in anaphylaxis 
management and 57 per cent of childcare services had now received training in anaphylaxis management. The 
Department of Health is working towards setting up the training as an e-learning program from 2012. This 
means that the training could continue indefinitely, which concern I think was raised by Hon Alison Xamon.  

To give members an understanding of the range of activity taken in that training, a memorandum of 
understanding exists between the unit responsible for innovation and health services reform and the Child and 
Adolescent Community Health Services and the WA Country Health Service for the provision of anaphylaxis 
training to WA schools and childcare services. Training is funded by the anaphylaxis budget to June 2012, and a 
little later I will talk about what that budget consists of. Members were asking whether additional resources had 
been provided and what is going to happen post-2012. Training is offered to all schools and childcare services. 
The total cost to employ community health nurses to conduct the training for one year is $477 000. Community 
health nurses appropriately trained in anaphylaxis treatment and in particular in the use of the adrenaline auto 
injector, train community health nurses in schools to provide training to school and childcare services staff. The 
standard training package delivered by the community health nurses is supported by the anaphylaxis resource kit 
and the EpiPen. A member has, I think, mentioned that each training session is about 1.5 hours in duration. The 
development of a refresher program is in the planning stages and a number of members asked about how that 
was going. Development of sustainable training beyond the project end in 2012 is in the planning stages. It is 
recognised that this training needs to be ongoing—to go beyond the end of 2012. I have mentioned the 
percentages, but I will not go into what is happening in other states. 

In terms of the budget, the state government approved $6.6 million over four years to implement the 
recommendations from the report. Funding commenced in 2008, but was carried over to 2009 when the 
anaphylaxis management implementation group was formed to commence the implementation of the 
recommendations. Although this block of funding is due to cease in June 2012, I think it is necessary to make it 
clear that the minister in the other place has commented that the Department of Health is in the planning stages 
of a refresher program to keep up to date the skills of those who have already completed the training in addition 
to bringing on training for those who are entering the system for the first time. The department is also in the 
planning stages for the budget beyond 2012—that is happening at the moment. 

Members asked about what the funding is going to. The funding is for a project officer, the development of 
training packages used by the community health nurses to train in the use of the EpiPen, the anaphylaxis 
resource kits and a one-off distribution to all schools and childcare services who have undertaken the training—
as Hon Kate Doust indicated, an additional EpiPen has been provided to those schools and childcare services—
and the establishment of a notification register under the Health Act 1911 for reporting anaphylaxis events. The 
regulations required for this initiative are still being developed. I think that was another matter members opposite 
were asking about.  

The bill is part of a package of initiatives concerning the management of anaphylaxis, and the legislative 
component of that is just one component. The other recommendations that have been implemented and 
progressed are the training of staff in the management of anaphylaxis; the distribution of the anaphylaxis 
resource kits; the distribution of EpiPens to schools and childcare centres since they have received training; 
availability of information on the Department of Health website; and, as I mentioned, work is progressing on that 
register. 

Hon Sue Ellery asked whether a crèche in somewhere like IKEA or a shopping centre or a gym might be 
included. My information is that a crèche or a gym is not considered a childcare service because it does not meet 
the criteria set out in the Child Care Services Regulations 2007, which defines a childcare centre in a particular 
way. Therefore, a crèche or a gym does not meet those criteria. I will refresh Hon Sue Ellery’s awareness—I am 
sure she is aware of the Child Care Services Act 2007—of section 4(2), which reads — 

Care provided to a child is excluded from the application of section 4(1) of the Act if — 
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(a) the child has reached 2 months of age; and 

(b) a parent or other relative of the child is available to attend to the child’s immediate physical 
needs; and 

(c) each care session does not exceed 3 hours; and 

(d) the care session in any week do not exceed 12 hours; and 

(e) the number of care sessions on any day does not exceed 2 and those sessions are separated by a 
period of at least one hour; 

There are a number of other elements. I do not know whether Hon Sue Ellery wants me to go through them. I 
suggest Hon Sue Ellery reads section 4(2) of the act, which indicates that a crèche or gym does not fall within 
that definition. 

Hon Sue Ellery asked a bit more about the regulations and where the drafting was up to. There has been 
discussion between the agencies and the stakeholders through the anaphylaxis management implementation 
group but, in keeping with usual practice, the actual drafting will not commence until the bill is debated and 
passed. 

The answer to the question about whether any consideration had been given by the expert working committee to 
the recommendations cross-referenced in the coroner’s report on the death in 2007 is no, as the expert working 
committee reported in September 2007 and the coroner made his recommendations in 2010. I do not imagine, 
however, that it means that those considerations have not been brought into the general awareness and 
understanding of the general management that needs to be taking place. 

Hon Sue Ellery: I would hope so. 

Hon HELEN MORTON: Yes. I understand the Department of Health is progressing the recommendations 
made by the coroner as well. 

I have answered the question on additional resources. The answer to the question on whether there is a 
specialised paediatric service for anaphylaxis is yes, at Princess Margaret Hospital under the head of department, 
Dr Richard Loh, and that is now extended to Fremantle Health Service and Joondalup Health Campus as a result 
of the report’s recommendations. 

I have probably covered most of the questions asked by Hon Sue Ellery and also most of the questions that were 
asked by Hon Alison Xamon. The one question that I have not answered is one that was asked by Hon Linda 
Savage about the number of people per 100 students to be trained. I do not have that information at hand, but if 
the member would like that information, I can provide it outside this process. 

I commend the bill. 

Question put and passed. 

Bill read a second time. 

Committee 

The Deputy Chairman of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Helen Morton (Minister for 
Mental Health) in charge of the bill. 

Clause 1: Short title — 

Hon SUE ELLERY: I will ask this question in this clause because it does not neatly fit anywhere else, and I 
indicate that I have only two other questions I want to ask. 

I thank the minister for her answers to the questions. The minister referred to the resource kits that are being 
distributed to schools. Despite the fact that training is being rolled out for them incrementally, does the minister 
have information available to her on whether the resource kits are in all schools now? 

Hon HELEN MORTON: Yes. 

Hon SUE ELLERY: So, once the training has been completed for particular schools, they will be issued with 
EpiPens and will be ready to go, which would mean that 57 per cent of schools now have EpiPens available for 
use by trained staff. 

Hon HELEN MORTON: Yes. 

Clause put and passed. 

Clauses 2 to 5 put and passed. 
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Clause 6: Part 1CA inserted — 

Hon SUE ELLERY: I have two questions. This is the clause of the bill that defines those people who are 
covered. It therefore defines which children are captured and which staff are captured. The minister provided us 
with an update of information on the rollout of the training of staff. She also provided us with the budget 
amount. I think $6.6 million has been allocated over a four-year period through to June 2012. I wonder whether 
the minister has any other information available to her. The figures for schools and childcare centres are 
57 per cent and 54 per cent respectively. Can the minister indicate to us when it is anticipated that will be 
completed; or will it be by June 2012? It seems to me that once momentum in these things picks up, although it 
might take a while to get off the ground, there is a sort of rhythm in providing this training. Schools are aware 
they have to do it and it might be that it will happen a bit quicker for the second half of schools and childcare 
centres. Does the minister have any indication about the time line she expects to complete that training? 

Hon HELEN MORTON: The government’s intention and the obvious desire is that all schools will take it up. 
There is a real commitment to that, and that commitment is demonstrated by the move to e-learning and the 
ability for schools to access that information and that training in a more flexible and innovative approach. But at 
this stage there is no definite date for when the 100 per cent figure that I think Hon Sue Ellery is looking for 
would be achieved. However, the government is committed to moving to that point. 

Hon SUE ELLERY: I wonder if we can get this on the record. It is not optional, is it? They are required to 
complete the training. It is good that they are committed to it, but whether they are committed or not, they have 
to do it. I want that to be clarified for the record. 

Hon HELEN MORTON: Under the student healthcare policy within Education and the childcare regulations, it 
is a lawful requirement; it is not optional. Once the bill has passed, it will be a lawful requirement for schools 
and childcare centres to take up that legislation—to take up that responsibility. Failure to do so is a breach of the 
Public Sector Management Act and will be dealt with accordingly. 

Hon KATE DOUST: I only came in at the end of that when the minister talked about the failure to take up the 
policy. I wonder, particularly in the case of childcare centres and facilities, whether there will be some sort of 
monitoring or audit to ensure that they have the right medication or EpiPens in place, that they are fully trained 
or that there is a person who is appointed. Is there some sort of ongoing process to monitor that? 

Hon HELEN MORTON: I do not think that it will be any more specific than other healthcare requirements 
provided within schools. Obviously, there is already a raft of requirements for schools to implement certain 
health policies under the student healthcare policy and the childcare regulations. I do not think that there will be 
a specific person who is coordinating or ensuring that that is undertaken in that way. 

Hon KATE DOUST: Perhaps the minister who has responsibility for that area might be able to clarify that. The 
reason I ask is that I appreciate the difference between the turnover in staff and the maturity of staff in a school 
situation and a childcare environment. Child care tends to have younger staff and a higher turnover of staff. That 
is why I wonder about the delivery of training for the person responsible to ensure that they know how to use an 
EpiPen—which I am holding—if need be. I do not know whether Hon Robyn McSweeney can respond about her 
part of the portfolio that would have carriage of that. 

Hon ROBYN McSWEENEY: As the Minister for Community Services, which child care comes under, all the 
staff in the centre are trained. The health department comes in and trains them; therefore, they cannot operate if 
they do not have a person who is qualified to administer an EpiPen in case of an emergency. The health 
department goes into all the childcare centres and trains all the staff. 

Hon SUE ELLERY: I will pursue that one step further. It is common practice for childcare centres to seek 
exemptions; they do it on a daily basis in respect of exemptions to having certain qualified staff on the premises 
and they do it for all sorts of reasons, particularly outside Perth where they cannot simply ring a pool of people 
to come in to relieve. I wonder whether that has been taken into account in the way that this system is to be 
managed in childcare centres. 

Hon ROBYN McSWEENEY: As I understand it, the Leader of the Opposition is talking about the rural centres. 

Hon Sue Ellery: Anyone can seek an exemption. 

Hon ROBYN McSWEENEY: They can seek an exemption, but they cannot seek an exemption from having 
someone who has been trained to use an EpiPen. They cannot seek an exemption for that; they must have 
somebody trained on site. 

Hon SUE ELLERY: This is my last question. Clause 6 of the bill amends section 5AA of the Civil Liability 
Act. Page 4 of the bill defines “staff member” and paragraph (e) of that definition states — 
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prescribed (or of a class prescribed) by the regulations as a person to whom this Part applies. 

That definition first states that a staff member is a natural person and then sets out two categories of capturing 
staff in schools and two categories of capturing staff in childcare centres—that is, a supervising officer, which is 
a specifically designated position defined in legislation, or a member of the staff of a childcare service, which is 
basically everybody else. I wonder whether it is possible to get a definition of who is captured by paragraph 
(e)—that is, prescribed. Are we talking about prescribed in respect of child care? I do not think we would, 
because the paragraph above that has covered basically everybody in a childcare centre. Is there some other 
category of people who might work in a school setting who might be captured by that provision? 

Hon HELEN MORTON: When the bill was drafted, it was meant to be a flexible option in case the preceding 
definitions did not capture people who might be trained. The question that I just asked my adviser is: could it 
actually be applied to a volunteer? The response was that it could, so that is an example of somebody who could 
be captured by that latter category of person. 

Clause put and passed. 

Clauses 7 to 9 put and passed. 

Title put and passed. 

Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 

Bill read a third time, on motion by Hon Helen Morton (Minister for Mental Health), and passed. 
 


